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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL, 

SONITPUR AT TEZPUR 

 

Present : Smti. M. Nandi., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur. 
 

MAC Case No. 97 of 2014(I) 

  

      1.  Sri Tarun Ch. Borah, 

 S/O  Late Narendra Borah, 

Village – Bordubia Daily market, 

P.S.- Tezpur. 

 Dist – Sonitpur, Assam…………………. Claimant. 

 

-Versus- 

     1. M/S Purbanchal Packagers, 
 Near Base Hospital, NH-37 (A) 
 Tezpur , Sonitpur, Assam.  

(Owner of the vehicle  no.AS-12E/0801)  

     2. Sri Anjan Patangia, 
 Son of Sri B. Patangia,  
 Vill. P.O. Balipukhuri Tiniali, 
 P.S. Tezpur, 
 Dist. Sonitpur, Assam.  
      
     3. Bharati Axa General  Insurance Co. Ltd. 

 Insurer of the vehicle No. AS12E/0801………………………Opposite parties.  

 

ADVOCATES APPEARED 

For the claimant   :-Sri S. K. Nath, Advocate. 

For the O.P. No.1& 2  :-Sri S. K. Singh, Advocate. 

For the O.P. No. 3   :-Sri T. Ghosh, Advocate. 

 

Date of Argument   :- 25-01-2018 

Date of Judgment   :- 30-01-2018 
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J U D G M E N T 

The claimant Sri Tarun Chandra Borah has filed an application u/s 166 of MV Act 

1988, praying for grant of  compensation on account of injuries sustained by his daughter 

Dimpy Borah @ Dimpal Borah in a motor vehicle accident. 

1.     The brief fact of the case is that on 06-06-2011 the victim Dimpy Borah @ Dimpal 

Borah sustained injury due to rash and negligent driving by the driver of one Max Pick Up 

van bearing No. AS-12E/0801. Injured Dimpy Borah was a student of class III of DPS 

Dhaligaon. Due to the alleged accident, the victim sustained grievous injuries on her person 

especially on her head. After the accident, the victim was taken to Bihaguri PHC, Tezpur 

and thereafter victim was shifted to Baptist Christian Hospital, Tezpur and ultimately she 

was admitted to GNRC, Hospital, Guwahati wherein she was treated as indoor patient. 

About 4,50,000/- has been spent   for her treatment.  

2. After the accident, one case was registered vide Tezpur P.S. Case No. 565/11 u/s- 

279/338 IPC. At the time of accident, the offending vehicle was insured with Bharati Axa 

General Insurance Co. Ltd.  

3. Against the claim petition, O.P. NO.1 and 2 i.e. owner and driver of the offending 

vehicle bearing No. AS-12E/0801 have submitted written statement and it is admitted that 

the O.P. No. 1 is the registered owner of the vehicle and O.P. No. 2 was driving the vehicle 

at the relevant time of accident. While O.P. No. 2 was proceeding  towards Tezpur with the  

offending vehicle No. AS-12E/0801 and when he reached Bardubia Daily Market all of a 

sudden a small girl came running and tried to cross the road. The driver of the vehicle tried 

to stop the vehicle by applying the brakes but all his efforts were in vain. The accident 

occurred due to sole negligence of the injured and prayed to dismiss the claim petition.  

4. O.P. No. 3 i.e. Insurance Company has not submitted any written statement but 

cross-examined the witnesses.  

5. No formal issues were framed. But for convenience of discussion the following 

issues are framed- 

I. Whether the accident took place on 06-06-11 at about 1:40 P.M. on NH-52 at 

Bardubia Daily Market under Tezpur P.S.  due to rash and negligent driving by 

the driver of the offending vehicle bearing No.AS-12E/0801 ? 
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II.  Whether the victim Dimpy Borah @ Dimpal Borah has sustained injury due to 

the alleged accident? 

III. Whether the claimant is entitled to get any compensation as prayed for and if 

so, from whom and to what extent?  

6. I have heard argument advanced by Learned Counsel of both sides. I have also 

perused the documents available in the record. 

 Issue No. 1 

7. The claimant was examined in the case as CW-1 who deposed in his evidence that 

on 06-06-11 at about 1-40 P.M. he was at home,  at that time his daughter Dimpy Borah 

while tried to cross the road to go to the house of his elder brother suddenly one vehicle 

bearing No. AS-12E/0801 (Max Pick up van) coming in a rash and negligent manner 

knocked down his daughter. As a result, she sustained grievous injuries on her person. 

Immediately she was taken to Bihaguri PHC, subsequently she was shifted to Baptist 

Christian Hospital, Tezpur but due to her critical condition she has been referred to 

Guwahati and the injured was admitted to GNRC Hospital, Guwahati on the date of 

accident i.e. on 06-06-11 and discharged on 16-07-11.  

8. CW-1 has exhibited the following documents- 

 Ext. 1 Form 54 (accident information report)  

 Ext. 2 ejahar.  

 Ext. 3 charge sheet.   

 Ext. 4 seizure list. 

 Ext. 5 sketch map. 

 Ext. 6(1) to 6(3) are prescriptions. 

 Ext. 7(1) to 7(6) are vouchers of Baptist Christian Hospital, Tezpur.  

 Ext. 7(7)and 7(8) are  GNRC hospital discharge vouchers. 

 Ext.7(9) to 7(12) are money receipt of carrying of patient.  
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9. In his cross-examination CW-1 has replied that at the time of accident his daughter 

was 8 years and she was alone.  She was trying to cross the road to go to other side of the 

road to reach his elder brother’s house. As he has not seen the accident as such he could 

not say for whose fault the accident took place. His daughter has recovered now. She is 

now a student of class IX. 

10. CW-2 is Sri Basanta Das, who claimed to be the eye-witness to the accident. He 

also stated that the accident occurred due to rash and negligent driving by the driver of the 

offending vehicle bearing No. AS-12E/0801 (Max pick up van) but subsequently when he 

was cross-examined he replied that the offending vehicle was Tata Mobile. He has never 

attended the criminal court as witness. His name has not been shown in the charge sheet. 

It transpires that   CW-2 was not present when the accident took place.  

11. CW-3 is  the victim Dimpal Borah, who deposed in her evidence that on 06-06-11 

while  she was trying to go to the house of her uncle situated on the other side of the road 

suddenly one vehicle bearing No. AS-12E/0801(Bolero Pick up van) knocked her down. As a 

result she sustained grievous injuries on her person.  

12. In her cross-examination CW-3 has replied that she had come out of her residence 

to go to the residence of her uncle. She could not say the exact place of accident nor could 

she say what kind of vehicle was involved in the accident. She even could not say how 

many persons were there in the offending vehicle. She was all alone trying to cross the 

National Highway. She has not suffered from any permanent disability. She is studying 

presently in class IX in DPS, Dhaligaon.    

13. Ext. 1 is the accident information report from which it reveals that an accident 

occurred on 06-06-11 at about 140 P.M. at Bardubia Daily market and Dimpy Borah was 

injured in the said accident. The vehicle bearing No. AS-12E/0801 was shown to be 

offending vehicle. Ext. 2 is the ejahar lodged by one Dhrubajyoti Borah alleging 

involvement of the vehicle bearing No. AS-12E/0801 causing injury to his cousin sister 

Dimpy Borah while driving the vehicle in a rash and negligent manner. On the basis of the 

ejahar, one case was registered vide Tezpur P.S. case No. 565/11 u/s- 279/338. Ext. 3 is 

the charge sheet submitted against the driver of the offending vehicle Anjan Patangia u/s- 

279/338 IPC. Ext. 4 is the seizure list of seizing the offending vehicle bearing No. AS-

12E/0801 and its documents. Ext. 5 is the sketch map.  
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14.    To determine the negligence, I am being guided by the judgment reported in 2009 

ACJ 287, National Insurance Company Limited Vs. PushpaRana wherein  it was held that in 

case the petitioner files the certified copy of the criminal record or the criminal record 

showing the completion of the investigation by the police or the issuance of charge sheet 

under section 279/304 A IPC or the certified copy of the FIR or in addition the recovery 

memo and the mechanical inspection report of the offending vehicle, these documents are 

sufficient proof to reach to the conclusion that the driver was negligent. 

15. In the case of Kaushnumma Begum and others v/s New India Assurance Company 

Limited, 2001 ACJ 421 SC, it was held that  the issue of wrongful act or omission on the 

part of driver of the motor vehicle involved in the accident has been left to a secondary 

importance and mere use or involvement of motor vehicle in causing bodily injuries or 

death to a human being or damage to property would made the petition maintainable 

under section 166 and 140of the Act. It is also settled law that the term rashness and 

negligence has to be construed lightly while making a decision on a petition for claim for 

the same as compared to the word rashness and negligence as finds mention in the Indian 

Penal Code. This is because the chapter in the Motor Vehicle Act dealing with compensation 

is a benevolent legislation and not a penal one.  

16. In view of the above, the claimant is able to prove that his daughter Dimpy Borah 

@ Dimpal Borah has sustained injuries due to rash and negligent driving by the driver of 

the offending vehicle bearing No. AS-12E/0801 (Max pick up van). Hence, issue No. 1 and 

2 are decided in favour of the claimant.  

 Issue No. 3  

17. As per Ext. 1 the offending vehicle (AS-12E/0801) was insured with O.P.No. 3 vide 

policy NO. 30399338 valid upto 29-11-11 which has not been challenged  by the O.P. No. 

3. The accident occurred on 06-06-11. It transpires that the accident occurred during the 

subsistence of the policy of the offending vehicle. So, O.P.No.3 i.e. Bharati Axa General 

Insurance Co. Ltd. is liable to pay the compensation to the claimant. 

18. According to the claimant, after the accident the injured was immediately taken to 

Bihaguri PHC and then Tezpur Medical College Hospital and thereafter the victim was 

treated at GNRC Hospital, Guwahati as indoor patient. But no document is available in the 

record for treatment of the victim at Bihaguri PHC. From Ext. 6(1), 6(2) and 6(3) it reveals 

https://indiankanoon.org/doc/1270101/
https://indiankanoon.org/doc/409589/
https://indiankanoon.org/doc/136948773/
https://indiankanoon.org/doc/32775809/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/785258/
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that the victim was treated at Baptist Christian Hospital, Tezpur on the date of accident i.e. 

on 06-06-11. Ext. 7(7) is the inpatient discharge bill of GNRC Hospital, Guwahati. The date 

of admission has not been shown in Ext. 7(7) but discharge date was on 16-07-11. Ext. 

7(7) is the bill showing the amount of Rs. 3,03,867/- but against the bill no voucher and 

cash memos  have been submitted. It is also not clear whether the amount has been paid 

by the claimant or not. In Ext. 7(7) the injured was shown in the category as corporate 

patient and sub-category IOC Refinery Bongaigaon. It presumes that as the injured was 

treated as corporate patient, the amount of expenditure has been meted out by the IOC 

Refinery Bongaigaon. The original voucher and cash memos of the GNRC Hospital, 

Guwahati,  supposed to be submitted to the IOC refinery Bongaigaon as the claimant has 

failed to submit any voucher and cash memos in support of the bills i.e. Ext. 7(7) . Under 

such circumstances, the claimant is not entitled to get the amount as per Ext. 7(7).  The 

claimant has submitted medical documents along with vouchers/cash memos etc. 

amounting to Rs.4,385/-.So, total pecuniary damage comes to Rs.4,385/-. 

19.     In regard to non pecuniary damage, the victim has suffered definitely pain and 

agony at the age of 8 years due to the alleged accident. So, an amount of Rs.10,000/- is 

awarded for pain and agony and another amount of Rs. 10,000/- is also awarded for loss of 

amenities and for other incidental expenses including conveyance, accommodation, diet  

etc. another Rs. 20,000/-is awarded. 

20. Therefore, total compensation comes to Rs. 4,385/- +Rs.10,000/-+ Rs.10,000/- 

+Rs.20,000/- = Rs. 44,385/- ( Rupees forty four thousand three hundreds     

eighty five ) only.  

21. Hence, issue No. 2 is decided accordingly. 

    O R D E R   

    In the result, the claim petition is allowed, awarding Rs. 44,385/- ( Rupees 

forty four thousand three hundreds     eighty five ) only with interest thereon @ 6 % 

per annum from the date of filing of the evidence on affidavit    i.e. on 24.07.2017 till full 

and final realization. The O.P. No. 3 i.e. Bharati Axa General Insurance  Co. Ltd. is directed 

to make payment of the aforesaid amount within a period of 30 (thirty ) days from the date 

of receipt of order by way of account payee cheque in the name of the claimant Sri Tarun 

Chandra Borah  directly with an intimation to the Tribunal.     
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   Given under my hand and seal on this 30th day of January, 2018. 

Dictated and corrected by me.   

    

            ( M. Nandi.) 
              Member,                        Member, 
Motor Accident Claims Tribunal,          Motor Accident Claims Tribunal, 
       Sonitpur, Tezpur.          Sonitpur, Tezpur. 
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                        A N N E X U R E 
 
1.Witness of the Claimant: 
 

(i) Sri Tarun Chandra Borah,  
(ii) Sri Basanta Das 
(iii) Smti. Dimpal Borah. 

 
2. Witness of the Defence: 
 

 Nil. 
 

3.Claimant’s Exhibits: 
 

Ext. 1 Form 54 ( accident information report)  

 Ext. 2 ejahar.  

 Ext. 3 charge sheet.   

 Ext. 4 seizure list. 

 Ext. 5 sketch map. 

 Ext. 6(1) to 6(3) are prescriptions. 

 Ext. 7(1) to 7(6) are vouchers of Baptist Christian Hospital, Tezpur.  

 Ext. 7(7)and 7(8) are  GNRC hospital discharge vouchers. 

 Ext.7(9) to 7(12) are money receipt of carrying of patient.  

4.Exhibits of the defence. 
 
           Nil 
 

(M. Nandi.) 
          Member 
          MACT, Sonitpur, Tezpur. 


